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ing  and  public  hearing. 

SUMMARY:  The  Department  of 
Energy  (DOE)  hereby  gives  notice  of  a 
proposal  to  establish  Part  1022  of 
Chapter  X  of  Title  10  of  the  Code  of 
Federal  Regulations,  providing  for 
compliance  with  Executive  Order 
(E.O.)  11988— Floodplain  Manage¬ 

ment,  and  E.O.  11990— Protection  of 
Wetlands.  Written  comments  will  be 
received  and  a  public  hearing  will  be 
held  with  respect  to  this  proposal. 

The  proposed  regulations  are  de¬ 
signed  to  be  coordinated  with  the  envi¬ 
ronmental  review  requirements  estab¬ 
lished  at  10  CFR  Part  1021  ‘  with  re¬ 
spect  to  DOE’S  compliance  with  the 
National  Environmental  Policy  Act 
(NEPA).  The  regulations  will  be  appli¬ 
cable  to  all  organizational  units  of 
DOE,  except  the  Federal  Energy  Reg¬ 
ulatory  Commission  (FERC). 

DATES:  Comments  must  be  received 
on  or  before  August  28,  1978;  request 
to  speak  by  August  7,  1978;  hearing 
testimony  by  August  17,  1978;  hearing 
date:  August  18,  1978. 

ADDRESSES:  Comments  and  requests 
to  speak  to  Box  TP,  Department  of 
Energy,  Public  Hearing  Management, 
Room  2313,  2000  M  Street  NW.,  Wash¬ 
ington,  D.C.  20461,  Hearing  location: 
Room  2105,  2000  M  Street  NW.,  Wash¬ 
ington,  D.C. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Robert  J.  Stern  or  Carol  Borgstrom, 
Office  of  the  Assistant  Secretary  for 
Environment,  Room  7119,  Federal 
Building,  12th  and  Pennsylvania 
Avenue  NW.,  Washington,  D.C. 
20461,  202-566-9760 

SUPPLEMENTARY  INFORMATION: 

I.  Background. 

II.  The  proposed  regulations. 

III.  Comment  procedure. 

I.  Background 

A.  EXECUTIVE  ORDER  1 1 988— FLOODPLAIN 
MANAGEMENT 

E.O.  11988— Floodplain  Manage¬ 
ment,  issued  May  24,  1977,  requires 
each  Federal  agency  to  take  action  to 
reduce  the  risk  of  flood  loss;  to  mini¬ 
mize  the  impact  of  floods  on  human 

'DOE  proposed  regulations  for  compli¬ 
ance  with  NEPA,  which  appeared  in  the 
Federal  Register  at  43  PR  7232  (February 
21.  1978). 


safety,  health  and  welfare:  and  to  re¬ 
store  and  preserve  the  natural  and 
beneficial  values  served  by  floodplains 
in  carrying  out  its  responsibilities.  The 
Order  establishes  a  Federal  policy  to 
avoid  to  the  extent  possible  the  long- 
and  short-term  adverse  impacts  associ¬ 
ated  with  the  occupancy  and  modifica¬ 
tion  of  floodplains  and  to  avoid  direct 
or  indirect  support  of  floodplain  devel¬ 
opment  wherever  there  is  a  practicable 
alternative.  Agencies  are  required  to 
issue  or  amend  existing  regulations 
and  procedures  to  comply  with  the 
Order. 

B.  EXECUTIVE  ORDER  1 1990— PROTECTION 
OF  WETLANDS 

E.O.  11990— Protection  of  Wetlands, 
issued  May  24,  1977,  requires  each 
Federal  agency  to  take  action  to  mini¬ 
mize  the  destruction,  loss,  or  degrada¬ 
tion  of  wetlands:  and  to  preserve  and 
enhance  the  natural  and  beneficial 
values  of  wetlands  in  carrying  out  its 
responsibilities.  The  Order  establishes 
a  Federal  policy  to  avoid  to  the  extent 
possible  the  long-  and  short-term  ad¬ 
verse  impacts  associated  with  the  de¬ 
struction  or  modification  of  wetlands 
and  to  avoid  direct  and  indirect  sup¬ 
port  of  new  construction  in  wetlands 
wherever  there  is  a  practicable  alter¬ 
native. 

C.  COORDINATION  AND  CONSULTATION 

To  the  extent  possible,  agencies  are 
required  to  utilize  existing  processes, 
such  as  those  for  compliance  with 
NEPA,  to  fulfill  the  requirements  of 
these  Orders.  Therefore,  the  regula¬ 
tions  proposed  herein  have  been  de¬ 
signed  to  be  implemented  in  conjunc¬ 
tion  with  the  environmental  review  re¬ 
quirements  established  at  10  CFR  Part 
1021,  the  proposed  DOE  regulations 
for  compliance  with  NEPA. 

E.O.  11988  also  requires  agencies  to 
consult  with  the  Water  Resources 
Council  (W*RC),  the  Federal  Insurance 
Administration,  and  the  Council  on 
Environmental  Quality  (CEQ)  in  the 
preparation  of  their  floodplain  regula¬ 
tions.  DOE  has  circulated  a  draft  of 
these  regulations  to  the  above  agen¬ 
cies  and,  at  the  request  of  CEQ,  has 
also  circulated  a  draft  to  the  Environ¬ 
mental  Protection  Agency  and  the 
Corps  of  Engineers.  In  addition,  DOE 
has  utilized  the  guidance  provided  by 
the  WRC  in  its  Floodplain  Manage¬ 
ment  Guidelines,  published  in  the  F'ed- 
ERAL  Register  on  February  10,  1978. 

II.  The  Proposed  Regulations 

In  establishing  policies  and  proce¬ 
dures  for  DOE  compliance  with  Ex¬ 
ecutive  Orders  11988  and  11990,  the 
regulations  attempt  to  assure  that 
floodplain  and  wetlands  factors  are 
considered  by  DOE  in  its  planning  and 
decisionmaking.  To  the  extent  possi¬ 
ble,  these  environmental  review  re¬ 


quirements  shall  be  carried  out 
through  the  DOE  NEPA  process. 

A.  APPLICABILITY 

The  regulations  shall  apply  to  all  or¬ 
ganizational  units  of  DOE  except 
FERC.  They  shall  apply  to  all  pro¬ 
posed  DOE  actions,  except  as  provided 
in  §  1022.5.  In  cases  where  wetlands 
are  located  in  a  floodplain,  the  flood- 
plain  management  procedures  shall  be 
followed.  With  respect  to  wetlands  not 
located  in  a  floodplain,  the  regulations 
do- not  apply  to  the  issuance  by  DOE 
of  permits,  licenses,  or  allocations  to 
private  parties  for  activities  involving 
wetlands  which  are  located  on  non- 
Federal  property,  as  provided  in  sec¬ 
tion  1  of  E.O.  11990. 

In  accordance  with  section  8  of  Ex¬ 
ecutive  Order  11990,  the  regulations 
do  not  apply  to  actions  in  wetlands 
with  respect  to  projects  under  con¬ 
struction  prior  to  October  1,  1977;  pro¬ 
jects  for  which  all  of  the  funds  have 
been  appropriated  through  fiscal  year 
1977;  or  projects  and  programs  for 
which  a  draft  or  final  EIS  was  filed 
prior  to  October  1,  1977.  With  respect 
to  ongoing  projects  and  programs  in 
floodplains  for  which  the  environmen¬ 
tal  review  has  been  completed  prior  to 
the  effective  date  of  these  regulations, 
the  alternatives  considered  in  that 
review  shall  be  assessed  for  potential 
impacts  on  floodplains.  If  DOE  deter¬ 
mines  to  take  action  in  a  floodplain, 
the  selected  alternative  shall  be  de¬ 
signed  or  modified  to  minimize  adverse 
floodplain  impacts  and  to  restore  and 
preserve  floodplain  values. 

Actions  related  to  floodproofing  and 
maintenance  of  existing  DOE  struc¬ 
tures  and  facilities  are  considered 
exempt  from  the  requirements  of  this 
Part,  except  in  unusual  circumstances, 
because  they  will  have  little  or  no 
effect  on  floodplains  and  wetlands. 

B.  PROCEDURES  FOR  FLOODPLAIN/ 
WETLANDS  REVIEW 

Subpart  B  of  Part  1022  establishes 
DOE  procedures  for  determining 
whether  a  proposed  action  will  be  lo¬ 
cated  in  a  floodplain/wetlands,  prepar¬ 
ing  floodplain/wetlands  assessments, 
providing  for  early  public  review  of 
proposed  DOE  actions  in  floodplains 
and/or  wetlands,  and  issuing  a  state¬ 
ment  of  findings  in  cases  where  there 
is  no  practicable  alternative  to  taking 
an  action  in  a  floodplain. 

1.  Floodplain/Wetlands  Determina¬ 
tion.— 'DOB  shall  determine  whether  a 
proposed  action  is  located  in  a  flood¬ 
plain/wetlands  concurrent  with  its  en¬ 
vironmental  impact  review  pursuant  to 
10  CFR  Part  1021.  DOE  will  utilize 
maps  prepared  by  the  Federal  Insur¬ 
ance  Administration,  Fish  and  Wildlife 
Service,  and  other  appropriate  agen¬ 
cies  to  determine  if  a  proposed  action 
is  located  in  a  floodplain/wetlands. 

2.  Floodplain/Wetlands  Assess¬ 
ment— For  proposed  floodplain/wet- 
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lands  actions,  a  floodplain/wetlands 
assessment  shall  be  prepared,  in  ac¬ 
cordance  with  the  requirements  of 
§  1022.12.  In  those  cases  where  an  envi¬ 
ronmental  assessment  (EA)  or  environ¬ 
mental  impact  statement  (EIS)  is  also 
required,  in  accordance  with  10  CFR 
Part  1021,  the  EIA  or  EIS  shall  include 
the  floodplain/wetlands  assessment.  If 
an  EA  or  EIS  is  not  required,  the 
floodplains/wetlands  assessment  shall 
be  issued  as  a'  separate  document. 

3.  Public  Review.— For  proposed 
-floodplain/wetlands  actions  for  which 
an  EA  or  EIS  is  required,  the  opportu¬ 
nity  for  early  public  review  will  be  pro¬ 
vided  through  existing  DOE  NEPA 
procedures.  For  proposed  floodplain/ 
wetlands  actions  for  which  no  EA  or 
EIS  is  required,  DOE  shall  provide  for 
public  review  through  publication  of  a 
notice  in  the  Federal  Register,  and 
circulation  of  that  notice  to  appropri¬ 
ate  agencies  and  interested  persons. 

4.  Statement  of  Findings.— If  no 
practicable  alternative  to  locating  in 
the  floodplain/wetlands  is  available. 
DOE  shall  design  or  modify  its  action 
LO  as  to  minimize  potential  harm  to  or 
within  the  floodplain/wetlands.  In  ad¬ 
dition,  DOE  shall  publish  a  brief  state¬ 
ment  of  findings  for  actions  taken  in  a 
floodplain  which  explains  why  the 
action  is  proposed  to  be  located  in  the 
floodplain,  lists  the  alternatives  con¬ 
sidered,  indicates  whether  the  action 
conforms  to  applicable  State  or  local 
floodplain  protection  standards,  and 
describes  measures  to  be  taken  to 
minimize  harm  to  or  within  the  flood- 
plain.  DOE  shall  endeavor  to  provide  a 
brief  comment  period  after  publica¬ 
tion  of  the  statement  of  findings,  prior 
to  implementing  the  proposed  action. 

5.  Other  Responsibilities.— For  flood¬ 
plain/wetlands  actions,  DOE  shall 
verify  that  the  implementation  of  the 
selected  alternative,  particularly  with 
regard  to  any  mitigating  measures  in¬ 
cluded  in  the  action,  is  proceeding  as 
described  in  the  floodplain/wetlands 
assessment  and  the  statement  of  find¬ 
ings. 

III.  Comment  Procedure 

A.  WRITTEN  COMMENTS 

Interested  persons  are  invited  to 
submit  written  comments  with  respect 
to  the  prop>osed  regulations  to  Box  TP, 
Public  Hearing  Management.  Depart¬ 
ment  of  Energy,  Room  2313,  2000  M 
Street  NW..  Washington,  D.C.  20461. 
Comments  should  be  identified  on  the 
outside  of  the  envelope  and  on  the 
documents  submitted  to  DOE  with  the 
designation  “Compliance  with  Flood¬ 
plain/Wetlands  Environmental  Re¬ 
view  Requirements.”  Fifteen  (15) 
copies  should  be  submitted.  All  com¬ 
ments  and  related  information  should 
be  received  by  DOE  by  August  28, 
1978,  in  order  to  ensure  consideration. 

Any  information  or  data  considered 
by  the  person  furnishing  it  to  be  confi¬ 


dential  must  be  so  identified  and  sub¬ 
mitted  in  writing,  one  copy  only.  Any 
material  not  accompanied  by  a  state¬ 
ment  of  confidentiality  will  be  consid¬ 
ered  to  be  nonconfidential.  DOE  re¬ 
serves  the  right  to  determine  to  confi¬ 
dential  status  of  the  information  or 
data  and  to  treat  it  according  to  its  de¬ 
termination. 

B.  PUBLIC  HEARING 

1.  Participation  Procedure.— A. 
public  hearing  on  the  proposed  regula¬ 
tions  will  be  held  at  9:30  a.m.,  on 
August  18,  1978,  in  Room  2105,  2000  M 
Street  NW„  Washington,  D.C.,  to  re¬ 
ceived  oral  presentations  from  inter¬ 
ested  persons. 

Anjt  person  who  has  an  interest  in 
the  proposed  regulations  or  who  is  a 
representative  of  a  group  of  class  of 
persons  which  has  an  interest  in  them 
may  make  a  written  request  for  an  op¬ 
portunity  to  make  oral  presentation. 
Such  a  request  should  be  directed  to 
the  Public  Hearing  Management,  Box 
TP,  Department  of  Energy,  Room 
2313,  2000  M  Street  NW.,  Washington. 
D.C.  20461,  before  4:30  p.m.,  August  7, 
1978.  The  person  making  the  request 
should  describe  his  or  her  interest  in 
the  proceeding  and  provide  a  concise 
summary  of  the  proposed  oral  presen- 
tatlve  and  a  phone  number  where  he 
or  she  may  be  reached.  Each  person 
who  In  DOE’S  judgment  proposed  to 
present  relevant  and  material  informa¬ 
tion  shall  be  selected  to  be  heard,  shall 
be  notified  by  DOE  of  his  participa¬ 
tion  before  4:30  p.m.,  August  10,  1978, 
and  shall  submit  15  copies  of  his  or 
her  proposed  statement  to  the  Public 
Hearing  Management,  Department  of 
Energy,  Room  2313,  2000  M  Street 
NW.,  Washington,  D.C.  20461,  on  or 
before  August  17,  1978. 

2.  Conduct  of  Hearings.— OOF  re¬ 
serves  the  right  to  arrange  the  sched¬ 
ule  of  presentations  to  be  heard,  and 
to  establish  the  procedures  governing 
the  conduct  of  the  hearing.  The 
length  of  each  presentation  may  be 
limited,  based  on  the  number  of  per¬ 
sons  requesting  to  be  heard. 

A  DOE  official  will  be  designated  as 
presiding  officer  to  chair  the  hearing. 
This  will  not  be  a  judicial  or  eviden¬ 
tiary-type  hearing.  Questions  may  be 
asked  only  by  those  conducting  the 
hearing,  and  there  will  be  no  cross-ex¬ 
amination  of  persons  presenting  state¬ 
ments. 

Any  participant  who  wishes  to  ask  a 
question  at  the  hearing  may  submit 
the  question,  in  writing,  to  the  presid¬ 
ing  officer.  The  presiding  officer  will 
determine  whether  the  question  is  rel¬ 
evant  and  material,  and  whether  the 
time  limitations  permit  it  to  be  pre¬ 
sented  for  answer. 

Any  further  procedural  rules  needed 
for  the  proper  conduct  of  the  hearing 
will  be  announced  by  the  presiding  of¬ 
ficer. 


A  transcript  of  the  hearing  will  be 
made  and  the  entire  record  of  the 
hearing,  including  the  transcript,  will 
be  retained  by  DOE  and  made  availa¬ 
ble  for  inspection  at  the  DOE  Free¬ 
dom  of  Information  Office,  Room 
2107,  Federal  Building.  12th  and  Penn¬ 
sylvania  Avenue  NW.,  Washington, 
D.C.  20461,  between  the  hours  of  8 
a.m.  and  4:30  p.m.,  Monday  through 
Friday.  Any  person  may  purchase  a 
copy  of  the  transcript  from  the  report¬ 
er. 

Note.— DOE  has  determined  that  that  be¬ 
cause  this  document  does  not  constitute  a 
significant  regulation  within  the  meaning  of 
Executive  Order  12044.  preparation  of  a  reg¬ 
ulatory  analysis  is  not  required. 

Issued  in  Washington,  D.C.,  July  13. 
1978. 

William  P.  Davis, 
Deputy  Director 
of  Adminstration. 

In  consideration  of  the  foregoing,  it 
is  proposed  that  Chapter  X  of  Title  10 
of  the  Code  of  Federal  Regulations  be 
amended  as  provided  below: 

PART  1022— COMPUANCE  WITH  FLOOO- 
PLAIN/WETLANDS  ENVIRONMENTAL 

REVIEW  REQUIREMENTS 

Subpart  A — Ganeral 

Sec. 

1022.1  Background. 

1022.2  Purpose  and  scope. 

1022.3  Policy. 

1022.4  Definitions. 

1022.5  Applicability. 

Subpart  B — Procedures  for  Floodplain/ 
Wetlands  Review 

1022.11  Floodplain/ wetlands  assessment. 

1022.12  Floodplain/wetlands  assessment. 

1022.13  Public  review. 

1022.14  Notification  of  decision. 

1022.15  Follow-up. 

1022.16  Timing  of  floodplain  actions. 

1022.17  Selection  of  lead  agency  and  con¬ 
sultation  among  participating  agencies. 

Authority:  National  Environmental 

Policy  Act  of  1969,  Pub.  L.  91-190,  as  amend¬ 
ed:  the  National  Flood  Insurance  Act  of 
1968,  Pub.  L.  90-448,  as  amended:  the  Flood 
Disaster  Protection  Act  of  1975,  Pub.  L.  93- 
234;  E.O.  11988  (May  24,  1977);  and  E.O. 
11990  (May  24,  1977). 

Subpart  A — General 

/ 

§  1022.1  Background. 

Executive  Order  (E.O.)  11988— 

Floodplain  Management  (May  24, 
1977),  requires  each  Federal  agency  to 
issue  or  amend  existing  regulations 
and  procedures  to  ensure  that  the  po¬ 
tential  effects  of  any  action  it  may 
take  in  a  floodplain  are  evaluated,  and 
that  its  planning  programs  and  budget 
requests  reflect  consideration  of  flood 
hazards  and  floodplain  management. 
Guidance  for  implementation  of  the 
order  is  provideii  in  the  Floodplain 
Management  Guidelines  of  the  U.S. 
Water  Resources  Council,  dated  Feb- 
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ruary  10,  1978  (40  FR  6030).  Executive 
Order  11990— Protection  of  Wetlands 
(May  24,  1977),  requires  all  Federal 
agencies  to  issue  or  amend  existing 
procedures  to  insure  consideration  of 
wetlands  protection  in  decisionmaking. 
It  is  the  intent  of  both  executive 
orders  that  Federal  agencies  imple¬ 
ment  the  floodplain/wetlands  require¬ 
ments  through  existing  procedures, 
such  as  those  established  to  imple¬ 
ment  the  National  Environmental 
Policy  Act  (NEPA)  of  1969.  In  those 
instances  where  the  impacts  of  actions 
in  floodplains  and/or  wetlands  are  not 
significant  enough  to  require  the  prep¬ 
aration  of  an  environmental  impact 
statement  (EIS)  under  section 
102(2)(C)  of  NEPA,  alternative  flood¬ 
plain/wetlands  evaluation  procedures 
are  to  be  established. 

§  1022.2  Purpose  and  scope. 

(a)  This  part  establishes  policy  and 
procedures  for  discharging  the  Depart¬ 
ment  of  Energy’s  (DOE’s)  responsibil¬ 
ities  with  respect  to  compliance  with 
E.O.  11988  and  E.O.  11990,  including: 

(1)  DOE  policy  regarding  the  consid- 
ei:ation  of  floodplain/wetlands  factors 
in  DOE  planning  and  decisionmaking; 
and 

(2)  DOE  procedures  for  identifying 
proposed  actions  located  in  flood¬ 
plain/wetlands,  providing  opportunity 
for  early  public  review  of  such  pro¬ 
posed  actions,  preparing  floodplain/ 
wetlands  assessments,  and  issuing 
statements  of  findings  for  actions  in  a 
floodplain. 

(b)  To  the  extent  possible,  DOE  will 
accommodate  the  requirements  of 
E.O.  11988  and  E.O.  11990  through  ex¬ 
isting  DOE  NEPA  procedures. 

§1022.3  Policy. 

DOE  shall: 

(a)  Avoid  to  the  extent  possible  the 
long-  and  short-term  adverse  impacts 
associated  with  the  destruction  of  wet¬ 
lands  and  the  occupancy  and  modifica¬ 
tion  of  floodplains  and  wetlands,  and 
avoid  direct  and  indirect  support  of 
floodplain  and  wetlands  development 
wherever  there  is  a  practicable  alter¬ 
native; 

(b)  Incorporate  floodplain  manage¬ 
ment  goals  and  wetlands  protection 
considerations  into  its  planning,  regu¬ 
latory,  and  decisionmaking  processes, 
and  shall  to  the  extent  practicable: 

(1)  Reduce  the  hazard  and  risk  of 
flood  loss, 

(2)  Minimize  the  impact  of  floods  on 
human  safety,  health,  and  welfare, 

(3)  Restore  and  preserve  natural  and 
beneficial  values  served  by  floodplains, 

(4)  Require  the  construction  of  DOE 
structures  and  facilities  to  be  in  ac¬ 
cordance  with  the  standards  and  crite¬ 
ria,  and  consistent  with  the  intent,  of 
the  regulations  promulgated  pursuant 
to  the  National  Flood  Insurance  Pro¬ 
gram, 


(5)  Minimize  the  destruction,  loss,  or 
degradation  of  wetlands, 

(6)  Preserve  and  enhance  the  natu¬ 
ral  and  beneficial  values  of  wetlands; 

(c)  Undertake  a  careful  evaluation  of 
the  potential  effects  of  any  DOE 
action  taken  in  a  floodplain  and  any 
new  construction  undertaken  by  DOE 
in  wetlands  not  located  in  a  floodplain; 

(d)  Identify,  evaluate,  and  imple¬ 
ment,  as  appropriate,  alternative  ac¬ 
tions  which  may  avoid  or  mitigate  ad¬ 
verse  floodplain/wetlands  impacts; 
and 

(e)  Provide  opportunity  for  public 
review  of  actions  proposed  in  flood- 
plains  and  wetlands. 

§  1022.4  Definitions. 

For  purposes  of  this  Part: 

(a)  “Action”  means  any  DOE  activi¬ 
ty. 

(b)  “Bajse  Flood”  means  that  flood 
which  has  a  one  percent  chance  of  oc¬ 
currence  in  any  given  year  (also 
known  as  a  100-year  flood). 

(c)  “Critical  Action”  means  any  ac¬ 
tivity  for  which  even  a  slight  chance 
of  flooding  would  be  too  great.  Such 
actions  may  include  the  storage  of 
highly  volatile,  toxic,  or  water  reactive 
materials. 

(d)  “Environmental  Assessment” 
(EA)  means  a  document  prepared  by 
DOE,  pursuant  to  10  CFR  Part  1021, 
which  assesses  whether  a  proposed 
DOE  action  would  be  “major”  and 
would  “significantly  affect”  the  qual¬ 
ity  of  the  human  environment,  and 
which  serves  as  the  basis  for  a  deter¬ 
mination  as  to  whether  an  environ¬ 
mental  impact  statement  is  required. 

(e)  “Environmental  Impact  State¬ 
ment”  (EIS)  means  a  document  pre¬ 
pared  in  accordance  with  the  require¬ 
ments  of  section  102(2)(C)  of  NEPA. 

(f)  “Fuciiity  ‘  means  any  man-made 
or  man-placed  item  other  than  a  struc¬ 
ture. 

(g)  "Flood  or  Flooding”  means  a 
temporary  condition  of  partial  or  com¬ 
plete  inundation  of  normally  dry  land 
areas  from  the  overflow  of  inland  and/ 
or  tidal  waters. 

(h)  “Floodplain”  means  lowlands  ad¬ 
joining  inland  and  coastal  waters  in¬ 
cluding,  at  a  minimum,  that  area  inun¬ 
dated  by  a  1  percent  or  greater  chance 
flood  in  any  given  year.  The  base 
floodplain  is  defined  as  the  100-year 
(1.0  percent)  floodplain.  The  critical 
action  floodplain  is  defined  as  the  500- 
year  (0.2  percent)  floodplain. 

(i)  “Floodplain  Action”  means  any 
DOE  action  which  takes  place  in  a 
floodplain. 

(j)  “Floodplain/Wetlands  Assess¬ 
ment”  means  an  evaluation  consisting 
of  a  description  of  a  proposed  action,  a 
discussion  of  its  effect  on  the  flood¬ 
plain/wetlands.  and  consideration  of 
alternatives. 

(k)  “Floodproofing”  means  the  modi¬ 
fication  of  individual  structures  and 


facilities,  their  sites,  and  their  con¬ 
tents  to  protect  against  structural  fail¬ 
ure,  to  keep  water  out,  or  to  reduce 
the  effects  of  water  entry. 

(l)  “High  Hazard  Area”  means  those 
portions  of  riverine  and  coastal  flood- 
plains  nearest  the  source  of  flooding 
which  are  frequently  flooded  and 
where  the  likelihood  of  flood  losses 
and  adverse  impacts  on  the  natural 
and  beneficial  values  served  by  flood- 
plains  is  greatest. 

(m)  “Minimize”  means  to  reduce  to 
the  smallest  degree  practicable. 

(n)  “Negative  Determination”  (ND) 
means  a  document  prepared  pursuant 
to  10  CFR  Part  1021  to  certify  a  deci¬ 
sion  that  an  EIS  will  not  be  prepared 
for  a  proposed  DOE  action. 

(o)  “New  Construction”  for  the  pur¬ 
pose  of  compliance  with  E.O.  11990  in¬ 
cludes  draining,  dredging,  channeliz¬ 
ing,  filling,  diking,  impounding,  and 
related  activities  and  any  structures  or 
facilities  begun  or  authorized  after  Oc¬ 
tober  1, 1977. 

(p)  “Practicable”  means  capable  of 
being  accomplished  within  existing 
constraints.  The  test  of  what  is  practi¬ 
cable  depends  on  the  situation  and  in¬ 
cludes  consideration  of  many  factors, 
such  as  environment,  cost,  technology, 
and  implementation  time. 

(q)  “Public  Notification”  (PN)  means 
a  brief  notice  published  in  the  Federal 
Register  which  describes  a  proposed 
floodplain/wetlands  action  and  af¬ 
fords  the  opportunity  for  public 
review. 

(r)  “Preserve”  means  to  prevent 
modification  to  the  natural  flood¬ 
plain/wetlands  environment  or  to 
maintain  it  as  closely  as  possible  to  its 
natural  state. 

(s)  “Restore”  means  to  reestablish  a 
setting  or  environment  in  which  the 
natural  functions  of  the  floodplain  can 
again  operate. 

(t)  “Statement  of  Findings”  means  a 
statement  issued  pursuant  to  E.O. 
11988  which  explains  why  a  DOE 
action  is  proposed  in  a  floodplain,  lists 
alternatives  considered,  indicates 
whether  the  action  conforms  to  State 
and  local  floodplain  standards,  and  de¬ 
scribes  steps  to  be  taken  to  minimize 
harm  to  or  within  the  floodplain. 

(u)  “Structure”  means  a  walled  or 
roofed  building,  including  mobile 
homes  and  gas  or  liquid  storage  tanks. 

(V)  “Wetlands”  means  those  areas 
that  are  inundated  by  surface  or 
groundwater  with  a  frequency  suffi¬ 
cient  to  support  and  under  normal  cir¬ 
cumstances  does  or  would  support  a 
prevalence  of  vegetative  or  aquatic  life 
that  requires  saturated  or  seasonally 
saturated  soil  conditions  for  growth 
and  reproduction.  Wetlands  generally 
include  swamps,  marshes,  bogs,  and 
similar  areas  such  as  sloughs,  pot¬ 
holes.  wet  meadows,  river  overflows, 
mud  flats,  and  natural  ponds. 

(w)  “Wetlands  Action”  means  an 
action  undertaken  by  DOE  in  a  wet- 
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lands  not  located  in  a  floodplain,  sub¬ 
ject  to  the  exclusions  specificed  at 
§  1022.5(d). 

§  1022.5  Applicability. 

(a)  This  Part  shall  apply  to  all  orga¬ 
nizational  units  of  DOE.  except  that  it 
shall  not  apply  to  the  Federal  Energy 
Regulatory  Commission. 

(b)  This  Part  shall  apply  to  all  pro¬ 
posed  floodplain/wetlands  actions,  in¬ 
cluding  those  sponsored  jointly  with 
other  agencies,  where  practicable 
modifications  of  or  alternatives  to  the 
proposed  action  are  still  available. 
With  respect  to  programs  and  projects 
for  which  the  appropriate  environ¬ 
mental  review  has  been  completed  or  a 
final  EIS  filed  prior  to  the  effective 
date  of  these  regulations,  DOE  shall, 
in  lieu  of  the  procedures  set  forth  in 
this  Part,  review  the  alternatives  iden¬ 
tified  in  the  environmental  review  or 
in  the  final  EIS  for  potential  impacts 
on  floodplains.  If  project  or  program 
implementation  has  progressed  to  the 
point  where  review  of  alternatives  is 
no  longer  practicable,  or  if  DOE  deter¬ 
mines  after  a  review  of  alternatives  to 
take  action  in  a  floodplain,  DOE  shall 
design  or  modify  the  selected  alterna¬ 
tive  in  order  to  minimize  potential 
harm  to  or  within  the  floodplain  and 
to  restore  and  preserve  floodplain 
values.  DOE  shall  publish  in  the  Fed¬ 
eral  Register  a  brief  description  of 
measures  to  be  employed  and  shall  en¬ 
deavor  to  notify  appropriate  Federal, 
State,  and  local  agencies  and  persons 
or  groups  known  to  be  interested  in 
the  action. 

(c)  This  Part  shall  not  apply  to  wet¬ 
lands  projects  under  construction 
prior  to  October  1,  1977;  wetlands  pro¬ 
jects  for  which  all  of  the  funds  have 
been  appropiated  through  fiscal  year 
1977;  or  wetlands  projects  and  pro¬ 
grams  for  which  a  draft  or  final  EIS 
was  filed  prior  to  October  1,  1977. 
With  respect  to  proposed  actions  lo¬ 
cated  in  wetlands  (not  located  in  a 
floodplain),  this  Part  shall  not  apply 
to  the  issuance  by  DOE  of  permits,  li¬ 
censes,  or  allocations  to  private  parties 
for  activities  involving  wetlands  which 
are  located  on  non-Federal  property. 

(d)  This  Part  is  specifically  applica¬ 
ble  to  activities  in  furtherance  of  DOE 
responsibilities  for  (1)  acquiring,  man¬ 
aging.  and  disposing  of  Federal  lands 
and  facilities;  (2)  providing  federally 
undertaken,  financed,  or  assisted  con¬ 
struction  and  improvements;  and  (3) 
conducting  Federal  activities  and  pro¬ 
grams  affecting  land  use.  including 
but  not  limited  to,  water  and  related 
land  resources  planning,  regulating, 
and  licensing  activities. 

(e)  This  Part  ordinarily  shall  not 
apply  to  the  following  actions  which 
generally  have  minimal  or  no  adverse 
effect  on  floodplains/ wetlands: 

(1)  Floodproofing  or  flood  protection 
of  existing  DOE  structures  or  facilities 
within  the  floodplain; 


(2)  Maintenance  of  existing  facilities 
and  structures  on  DOE  property 
within  a  floodplain. 

However,  where  unusual  circumstances 
exist,  DOE  shall  consider  the  need  for  a 
floodplain/wetlands  assessment  for 
these  types  of  actions. 

,  (f)  The  policies  and  procedures  of 
this  Part  which  are  applicable  to 
floodplain  actions  shall  apply  to  all 
proposed  actions  which  occur  in  a  wet¬ 
lands  located  in  a  floodplain. 

Subpart  B— Procedures  for 
Floodplain/Wetlands  Review 

§1022.11  Floodplain/wetlands  determina¬ 
tion. 

(a)  Concurrent  with  its  review  of  a 
proposed  action  to  determine  the  ap¬ 
plicability  of  the  procedural  require¬ 
ments  of  10  CFR  Part  1021,  DOE  shall 
determine  the  applicability  of  the 
floodplain  management  and  wetlands 
protection  requirements  of  this  Part. 

(b)  In  making  the  floodplain  deter¬ 
mination,  DOE  shall  utilize  the  Flood 
Insurance  Rate  Maps  (FIRM’S)  or  the 
Flood  Hazard  Boundary  Maps 
(FHBM’s)  prepared  by  the  Federal  In¬ 
surance  Administration  of  the  Depart¬ 
ment  of  Housing  and  Urban  Develop¬ 
ment  to  determine  if  a  proposed  action 
is  located  in  the  base  or  critical  action 
floodplain,  as  appropriate.  For  a  pro¬ 
posed  action  in  an  area  of  predominant¬ 
ly  Federal  or  State  land  holdings  where 
FIRM  or  FHBM  maps  are  not  availa¬ 
ble,  information  shall  be  sought  from 
the  land  administering  agency  (e.g.. 
Bureau  of  Land  Management.  Soil  Con¬ 
servation  Service,  etc.)  or  from  agencies 
with  floodplain  analysis  expertise. 

(c)  In  making  the  wetlands  determi¬ 
nation.  DOE  shall  utilize  U.S.  Fish 
and  Wildlife  Service  National  Wet¬ 
lands  Inventory  maps,  where  available. 

§  1022.12  Floodplain/wetlands  assessment. 

(a)  If  DOE  determines,  pursuant  to 
§  1022.5  and  §  1022.11,  that  this  Part  is 
applicable  to  the  proposed  action. 
DOE  shall  prepare  a  floodplain/wet¬ 
lands  assessment,  which  shall  contain 
the  following  information; 

(1)  Project  Description— This  section 
shall  describe  the  nature  and  purpose 
of  the  proposed  action,  and  shall  in¬ 
clude  a  map  showing  its  location  with 
respect  to  the  floodplain  and/or  wet¬ 
lands.  For  actions  located  in  a  flood- 
plain,  the  high  hazard  areas  shall  be 
delineated  and  their  relationship  to 
the  proposed  action  shall  be  discussed. 

(2)  Floodplain/Wetlands  Effects.— 
This  section  shall  discuss  the  positive 
and  negative  and  long-  and  short-term 
effects  of  the  proposed  action  on  the 
floodplain  and/or  wetlands.  The  ef¬ 
fects  of  a  proposed  floodplain  action 
on  lives  and  property,  and  on  natural 
and ‘beneficial  floodplain  values  shall 
be  evaluated.  For  actions  taken  in  wet¬ 


lands.  the  effects  on  the  survival,  qual¬ 
ity,  and  natural  and  beneficial  values 
of  wetlands  shall  be  evaluated. 

(3)  Alternatives.— Alternatives  to  the 
proposed  action  shall  be  considered  in¬ 
cluding  alternate  sites  and  no  action. 
Measures  that  mitigate  the  adverse  ef¬ 
fects  of  actions  in  a  floodplain  or  wet¬ 
lands,  including,  but  not  limited  to,  re¬ 
quirements  for  minimum  grading, 
runoff  controls,  design  and  construc¬ 
tion  constraint^  and  protection  of 
ecology-sensitive  areas  shall  be  includ¬ 
ed. 

(b)  For  proposed  floodplain  or  wet¬ 
lands  actions  for  which  an  EA  or  EIS 
is  required,  the  floodplain/wetlands 
assessment  shall  be  prepared  concur¬ 
rent  with  the  NEPA  analysis  specified 
in  10  CFR  Part  1021  and  included  in 
the  EA  or  EIS. 

(c)  For  floodplain/wetlands  actions 
for  which  an  EA  or  EIS  is  not  pre¬ 
pared.  an  independent  document  shall 
be  issued  as  the  floodplain/wetlands 
assessment, 

§  1022.13  Public  review. 

(a)  For  proposed  floodplain/wet¬ 
lands  actions  for  which  an  EA  or  EIS 
is  required,  the  opportunity  for  early 
public  review  will  be  provided  through 
the  existing  NEPA  procedures  speci¬ 
fied  in  10  CFR  Part  1021.  In  these 
cases,  either  the  Notice  of  Intent  to 
prepare  an  EIS  (10  CFR  1021.25),  or 
the  Negative  Determination  (10  CFR 
1021.14),  shall  be  used  to  satisfy  the 
requirements  for  early  public  notifica¬ 
tion. 

(b)  For  proposed  floodplain/ wet¬ 
lands  actions  for  which  no  EA  or  EIS 
is  required,  DOE  shall  provide  the  op¬ 
portunity  for  early  public  review 
through  preparation  of  a  Public  Noti¬ 
fication  (PN),  which  shall  be  pub¬ 
lished  in  the  Federal  Register.  In  ad¬ 
dition.  DOE  shall  endeavor  to  send  the 
PN  to  appropriate  Federal.  State,  and 
local  agencies  and  to  persons  or  groups 
known  to  be  interested  in  the  flood¬ 
plain/wetlands  implications  of  the 
proposed  action.  The  PN  shall  include 
a  description  of  the  proposed  action 
with  a  location  map. 

(c)  Following  publication  of  the  PN, 
DOE  shall  wait  15  days  prior  to 
making  its  decision  on  the  proposed 
action,  except  as  specified  in  §  1022.16. 
After  this  period,  DOE  shall  reeva¬ 
luate  the  practicability  of  alternatives 
to  the  proposed  floodplain/wetlands 
action  and  mitigating  measures,  taking 
into  account  all  substantive  comments 
received. 

§  1022.14  Notification  of  decision. 

(a)  If  no  practicable  alternative  to 
locating  in  the  floodplain/wetlands  is 
available,  DOE  shall  design  or  modify 
its  action  in  order  to  minimize  poten¬ 
tial  harm  to  or  within  the  floodplain/ 
wetlands. 

(b)  For  actions  which  will  be  located 
in  a  floodplain,  DOE  shall  publish  a 
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brief  (not  to  exceed  three  pages)  state¬ 
ment  of  findings  which  shall  contain: 

(1)  An  explanation  indicating  why 
the  action  is  proposed  to  be  located  in 
the  floodplain. 

(2)  A  list  of  alternatives  considered, 

(3)  A  statement  indicating  whether 
the  action  conforms  to  applicable 
State  or  local  floodplain  protection 
standards,  and 

(4)  A  brief  description  of  steps  to  be 
taken  to  minimize  potential  harm  to 
or  within  the  floodplain. 

For  floodplain  actions  which  require 
an  EIS,  the  statement  of  findings  may 
be  incorporated  into  the  final  EIS  or 
issued  as  a  separate  notice  in  the  Fed¬ 
eral  Register.  Where  no  EIS  is  re¬ 
quired.  DOE  shall  publish  the  state¬ 
ment  of  findings  in  the  Federal  Regis¬ 
ter  and  distribute  copies  to  Federal, 
State,  and  local  agencies  and  others 
who  submitted  comments  as  a  result 
of  the  PN  or  ND.  For  floodplain  ac¬ 
tions  subject  to  the  Office  of  Manage¬ 
ment  and  Budget  (OMB)  Circular  A- 
95,  DOE  shall  send  the  statement  of 
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findings  to  the  State  and  areawide  A- 
95  clearinghouses  for  the  geographic 
area  affected. 

(c)  DOE  shall  indicate  in  any  re¬ 
quests  for  new  authorizations  or  ap¬ 
propriations  transmitted  to  OMB 
whether  the  proposed  action  is  in 
accord  with  the  requirements  of  E.O. 
11990  and  E.O.  11988. 

§  1022.15  Follow-up. 

For  those  DOE  actions  taken  in 
floodplain/wetlands,  DOE  shall  verify 
that  the  implementation  of  the  select¬ 
ed  alternative,  particularly  with 
regard  to  any  mitigating  measures,  is 
proceeding  as  described  in  the  flood¬ 
plain/wetlands  assessment  and  state¬ 
ment  of  findings. 

1022.16  Timimg  of  floodplain/wetlands  ac¬ 
tions. 

(a)  Prior  to  implementing  a  proposed 
floodplain  action,  DOE  shall  endeavor 
to  allow  at  least  15  days  of  public 
review  after  publication  of  the  state¬ 
ment  of  findings. 


(b)  With  respect  to  wetlands  actions 
(not  located  in  a  floodplain),  DOE 
shall  take  no  action  prior  to  15  days 
after  publication  of  the  PN  in  the  Fed¬ 
eral  Register. 

(c)  Where  emergency  circumstances, 
statutory  deadlines,  or  overriding  con¬ 
siderations  of  expense  or  effectiveness 
exist,  the  minimum  time  periods  may 
be  waived. 

§  1022.17  Selection  of  a  lead  agency  and 
consultation  among  participating  agen¬ 
cies. 

When  DOE  and  one  or  more  other 
Federal  agencies  are  directly  involved 
in  a  floodplain/wetlands  action,  DOE 
shall  consult  with  such  other  agencies 
to  determine  if  a  floodplain/wetlands 
assessment  is  required,  to  identify  the 
appropriate  lead  or  joint  agency  re¬ 
sponsibilities,  and  to  establish  proce¬ 
dures  for  interagency  coordination 
during  the  environmental  review  proc¬ 
ess. 

[FR  Doc.  78-19908  Filed  7-18-78;  8:45  am]  - 
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